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Pitney Bowes Inc. (Pitney Bowes) respectfully submits these cotsnreresponse to
Order No. 1043, which seeks comments on the legal issues remanded by the D.C. Circuit in
LePage’s 2000, Inc. and LePage’s Products, Inc. v. Postal Regulatory Commigkida 3d
225 (D.C. Cir. 2011).

l. INTRODUCTION

The Postal Service has historically experimented with business ventisieke otst core
function - the delivery of physical mail. In the late-1990s and early-2000s, thenGwre
Accountability Office issued a series of reports chronicling thesétagiand concluded that
the majority of these nonpostal services had not been profitable, had resulted itothierdis
private markets, and had diverted Postal Service resources from itesjpoasibilities and
competencé. The 2003 report of the President’'s Commission on the Future of the Postal Service
reached the same conclusidéns.

Congress responded in 2006 by enacting the Postal Accountabilignhatcement Act
(PAEA):2 Under the PAEA, a “postal service” is “the delivery oftdet, printed matter, or
mailable packages, including acceptance, collection, sorting, traaspostor other functions
ancillary thereto.” 39 U.S.C. 8§ 102(5). Under the Act, a “nonpostalcgéng “any service that
is not a postal service.” 39 U.S.C. § 404(e)(1). The PAEA repdhkedPostal Service’'s
authority to offer new “nonpostal services” and permitted nonpostaceat had offered as of
January 1, 2006, to continue only if the Commission determined the semwice“public need”

that cannot be satisfied by the private secEae39 U.S.C. § 404(e).

! See U.S. Postal Service: Development and Inveofadew ProductsGAO/GGD-99-15 (Washington, D.C.: Nov.
24, 1998)U.S. Postal Service: Update on E-Commerce Actéviied Privacy Protection&sAO-02-79
(Washington, D.C.: Dec. 21, 2001);S. Postal Service: Postal Activities and LawsaRel to Electronic
CommerceGAO/GGD-00-188 (Washington, D.C.: Sept. 7, 2000).

2 See Embracing the Future: Making the Tough Chdiod¥reserve Universal Mail ServicReport of the
President’'s Commission on the United States P8&talice (Jul. 31, 2003), at 27-28.

3 SeePub. L. No. 109-435, 120 Stat. 3198 (Dec. 20, 2006e PAEA amends various sections of title 3¢hef
United States Code. Unless otherwise noted, sextienences in these comments are to sectiongeo88.



As required by the PAEA, the Commission engaged in a comprehensive review of all
nonpostal services to determine whether they met the statutory cotec@ntinuation. The
Commission conducted the review in two phases. In Phase I, the Commission raliewed
previously unregulated revenue-generating services to determine whetheetbgyostal or
nonpostal and grandfathered a number of existing nonpostal services. The Commission
concluded that licensing, “as a general service,” should be authorized to costaue a
grandfathered nonpostal service. Order No. 154 at 73.

At the same time, the Commission acknowledged that issues concerning licerssing of
commercial nature had not surfaced until very late in the Phase | proceedinthehus
Commission concluded that these issues needed to be

explored systematically on a more complete record to enable the Coomicssi

determine fairly whether to terminate or, alternatively, to authorize the

continuation of such programs. . .. While the record does contain some

information on [one] license, the Commission does not view it as sufficiently well

developed to warrant deciding that issue ahead of deciding the broader issue of

licensing of a commercial nature.
Order No. 154 at 75. As a result, the Commission deferred its full consideration oéroaim
licensing issues until the Phase Il proceeding.

In Phase II, with the benefit of a fully developed record, the Commission retined i
views on licensing. The Commission distinguished between different typesmsihg
activities engaged in by the Postal Service. Specifically, the Commissiadereadisthe purpose
of the licensing activity and the nature of the licensed consumer good thiaeéwgffered in
applying the statutory criteria under section 404(e)(3).

The Commission held that there was a public need for promotional licensing that the

private sector could not meebeeOrder No. 392 at 8. This type of licensing is illustrated by the

Officially Licensed Retail Products (OLRP) program, in which the Postai& sells branded



merchandise directly to customers at postal retail locatiSesOrder No. 154 at 49-50. The
Court referred to this subset of licensing as the “Bears and Scales progpamat 5. For
purposes of these comments, we use the generic term “promotional licensiegotiniary
purpose of this type of licensing is to promote the Postal Service’s brand via noadfigity
items that would not otherwise be provided by the private sector.

In contrast, the Commission found there is no public need for the Postal Service to
engage in commercial licensing for the sale of USPS-branded mailing apthghproducts at
nonpostal retail outletsSeeOrder No. 392 at 25. The Court referred to this subset of licensing
as the “Bubblewrap program.” Op. at.3. For purposes of these comments, we follow the
Commission’s use of the generic term “commercial licensing.” The primapose of this type
of licensing is to generate revenue through the sale of commercial corgaodsr The
promotional value, if any, is incidental. While the Commission recognized that coraime
licensing shared some of the benefits of promotional licensing, it concluded¢hdienefits
were outweighed by disadvantages unique to commercial licensing. It also fouaiytipatblic
need for commercial licensing of mailing and shipping products could be adequatdly the
private sector, which provided similar or identical produ&@see id

On petitions for review from the Postal Service and LePage’s, the Couridedthe
case back to the Commission to reconcile the differences between Order No. 154 ihd?has
Docket No. MC2008-1 and Order No. 392 in Phase Il of the same do&mecifically, the
Court directed the Commission to further explain its findings regarding thegosigetor’s
ability to meet the public need for commercial licensing of mailing and stymuipplies sold at

nonpostal retail outlets.

* SeeReview of Nonpostal Services Under the Postal Antability and Enhancement Act, December 19, 2008,
Order No. 154; Phase Il Review of Nonpostal Sesvidader the Postal Accountability and Enhancemet A
January 14, 2010, Order No. 392.



The Commission has posed three questions on remand: (1) whether the Commission may
distinguish between licensing for promotional purposes and licensing for cominpeirposes in
assessing the private sector’s ability to meet the public need for thiaesé?) whether the
Commission properly classified the licensing of mailing and shipping produdtatsabnpostal
retail outlets as a nonpostal service, and (3) how should the Commission assesblib@éed”
test for nonpostal services under section 404(e)(3)(A).

Il. SUMMARY OF POSITION

This remand proceeding provides the Commission with the opportunity to more fully
explain why it is appropriate for the Commission to review the purpose or tyjgersgihg being
offered in assessing whether different types of licensing activitiesayméblic need that cannot
be met by the private sector. The Commission should affirm its finding thatisheo public
need for the Postal Service to engage in commercial licensing for thef 868 S-branded
mailing and shipping products at nonpostal retail outlets. This conclusion iepistifithe basis
of the Commission’s finding that any public need for commercial licensing dhmaind
shipping products could be adequately met by the private sector and is supportebgehesc
identified regarding consumer confusion, market distortion, and unfair compdtiioare
unique to this type of licensing activity.

The Commission should likewise affirm that the commercial licensimgading and
shipping products offered for sale at retail locations other than Postal Seteaitéacilities is
properly classified as a nonpostal service. In Order No. 392, the Commissiantlgorre
distinguished between the Postal Service’s direct sales of mailing anchghsppbplies (Ready

Post) and the Postal Service’s licensing activities. Moreover, the Colmmmigss justified in



assessingostal productainder a different test than the test applieddopostal services
indeed, the PAEA compels it to do so.

Finally, the Commission should use this remand to refine the scope of the public need
test. Through section 404(e), Congress intended to strictly limit the Bestate’s ability to
offer services and products unrelated to its core business. Consistent wittetitisthe public
need test must be narrowly defined. The Commission correctly held that there isioo@edbl
for the Postal Service to license mailing and shipping supplies for sale at norgtagtautlets.
In reaching this conclusion, the Commission recognized that consumer and ecoifextsc ef
vary significantly depending on the purpose of the licensing activity and the nathee of
licensed consumer good offered by the Postal Service. Consideration of thardiredirect
consumer and economic effects, including the potential for consumer confusion, market
distortion, and unfair competition, appropriately informed the Commission’s public need
assessment.

lll.  DISCUSSION

A. The Commission Correctly Distinguished Between Licensing forl@motional
Purposes and Licensing for Commercial Purposes.

1. The Commission’s initial approval of licensing as a “general service’lmeus
refined.

In Order No. 154, the Commission held that only the Postal Service can provide its own
intellectual property and, thus, concluded that licensing, “as a generaksesticuld be
authorized to continue as a grandfathered nonpostal service. Order No. 154 at 73. This
conclusion was overbroad and, as the Commission concluded in Phase Il with the benefit of a
more fully developed record, would have led to results that are contrary to the PAEA. On

remand, the Commission should explain in more detail why its initial position had tinee re



The need for refinement is amply demonstrated by the Postal Service’ssohmidn
the Phase Il proceedings, the Postal Service contended that the Commissiondhaetigphpr
general conduct of licensing without regard to the nature of any futureitigeaivity. See
USPS Phase Il Initial Br. at 5-8. On appeal, the Postal Service took th@asitien, that the
Commission’s initial approval of the Postal Service’s general licensitigaty necessarily
compels the approval of afyture licensing activity, regardless of the purpose of the license, the
nature of the goods being licensed, the identity of the seller of the licensed good$ocattbn
of the sale of the licensed goodseeUSPS Brief to D.C. Cir. (Jan. 28, 2011)(USPS Appeal Br.)
at 31-32.

Under this interpretation, the Commission had authorized the Postal Service te engag
a virtually limitless range of new nonpostal activities through the expeddricgnsing
arrangements, even though the Postal Service would be prohibited from providing the same
activities directly under the PAEA. This view makes no sense. It subverts oneldfahe
purposes of the PAEA, to limit the Postal Service to its core misSeeOrder No. 154 at 16-
22 (setting out legislative history demonstrating a series of legislaitiatives focusing the
Postal Service on its core business and severely limiting the Postal Seawvittedrity to offer
nonpostal services$ee alsd?itney Bowes Response to Order No. 126 (Nov. 24, 2008) at 19-30.
Moreover, there is nothing in the plain language of the statute or the relevalatileginistory
to support the notion that Congress intended on one hand to focus the Postal Service on its core
business while simultaneously authorizing a directly contradictory auttioritige Postal
Service to engage in nonpostal services through licensing arrangei®eatsl

Such a potentially unlimited grant of licensing authority undermines section 404(e)

Section 404(e) prohibits new nonpostal services and contemplates a one-timeoealiew the



Commission to determine which then-existing nonpostal services may corffiee®9 U.S.C.
8 404(e)(3). A general grant of authority for all future nonpostal licensinggamaents —
however similar or dissimilar in nature from the licensing arrangemesxopsly reviewed by
the Commission — would undermine the basic notion of a grandfather and the PAEA’s
fundamental commitment to transparency, accountability, and confining tted Besvice to its
core mission in the future.

Additionally, section 404(e)(3) requires the Commission to make a determinatmn as
whether eligible “nonpostal services shall continue, taking into account— (A) the pabtidor
the service; and (B) the ability of the private sector to meet the public orete fservice.” 39
U.S.C. § 404(e)(3). Approval of licensing, “as a general service” without relatiory &pacific
end product or group of end products effectively reads section 404(e)(3)(B) out of thee statut
The question is not whether the private sector can license the Postal Sametlestual
property. That question is too abstract because it ignores the purpose and contexaift¢he st
It is also flawed because it presupposes that all licensing activiéi¢lseasame. They are not.

2. Order No. 392 explained why the public need and ability of the private sector
tests apply differently to promotional licenses and commercial licenses

Based on the augmented record and further briefing in Phase II, the Camnmissi
appropriately distinguished between different types of licensing acsiviised on the purpose
of the license. While the Commission declined to undertake a review on a ligelsense
basis as advocated by several parsesPublic Representative Phase Il Initial Br. (Jul. 21,
2009) at 6; Pitney Bowes Phase Il Initial Br. (Jul. 21, 2009) at 10-11, the CommissicsesiPha
Order recognized that different types of licenses must be assesseehtliffesSeeOrder No. 392

at 8, 11. The Commission identified two primary categories of licensingtestj those that



serve a primarily promotional purpose (e.g., novelty and affinity items), anel tiatsserve a
primarily commercial purpose (e.g., mailing and shipping products).

The Commission concluded that licensing activities that serve a prirmpasityotional
purpose should continue because they generate revenues in support of the Posta Servic
mission and give recognition to Postal Service brands in a way that can not betheepbyate
sector. SeeOrder No. 154 at 73; Order No. 392 at 8.

However, the Commission concluded that licensing activities for the salgR®U
branded mailing and shipping products in nonpostal retail outlets didewita public need that
could not be met by the private sect@eeOrder No. 392 at 25. The Commission
acknowledged that commercial licensing shared some of the benefits of promiatemshg,
but it concluded that any public need for commercial licensing of mailing and shippohacts
could be adequately met by the private sector and that the benefits adswithathis type of
licensing were outweighed by disadvantages unique to commercial licensiagingrand
shipping productsSeeOrder No. 392 at 12-25. These conclusions were supported by detailed
findings in Order No. 392See id

The Commission properly concluded that mailing and shipping supplies are widely
available in the private sector and that the Postal Service’s licensimgjetvould not expand
the range or quality of the mailing and shipping supplies available to consudeersd at 16.
This conclusion was supported by the evidence and conceded by the Postal Servicel.on appea
SeeUSPS Appeal Br. at 51 (“the licensed products otherwise exist in the marketpthce
presumably could be sold without the Postal Service brand.”). In fact, the reabeda@/ivith
respect to USPS-branded postage meter ink demonstrated that the Postaiv&eraffering the

very same product that the private sector was already offering througéryhgame distribution



channels, only the packaging had chandgeeeDeclaration of Peter Wragg, May 11, 2009, at |
18, Ex. 2.

Additionally, evidence submitted by the Postal Service supports the Commission’s
conclusion that there is no public need for commercial licensing of USPS-braniiad arad
shipping supplies for sale at nonpostal retail outlets. The record evidence edrtfiahthe
Postal Service’s licensing activities were not necessary to filldhimdhe market or satisfy
unmet consumer demand. Rather, the Postal Service stated that it had conductesh‘t@se
identify best-in class” incumbent private sector market participants pirdd[icts already in the
marketplace with a proven track record” to offer USPS-branded prodbe&lSPS Responses
to POIR No. 1, Question 11. In a response to a related question, the Postal Serdice state

The Postal Service when evaluating a prospective licensee prior to thei@exe
of any agreement looks at four criteria:

* Their track record in the commercial marketplace as a licensemajba
. PI'rhaer;?product presence in established commercial channels
» Their current financial health and company history
* Consumer brand recognition
Id., Question 12.

Thus, the Commission correctly concluded that the licensing activities in ¢mmecth
USPS-branded mailing and shipping products did nothing to expand consumer access to these
types of products, they merely served to displace products already being ¢ioyithe private
sector — the very problem that the nonpostal limitations of the PAEA were intendeddassaddr
SeeOrder No. 154 at 18-19 (citing H.R. ZPhe Postal Modernization Act of 1999earing of
the Postal Service Subcomm. of the H. Govt. Reform Comm™ @6fg. 106-16

(1999)(testimony of E. Gleiman)).



The Commission also raised a number of concerns regarding potential consumer
confusion, market distortion, and unfair competition that are unique to licensing estigitihe
sale of USPS-branded mailing and shipping products at nonpostal retail cBde@rder No.

392 at 9, 19-23.

The Commission concluded that unlike purely promotional licensing, commercial
licensing activities in connection with mailing and shipping products had the potentialead
and cause consumer confusion. Evidence submitted by the Postal Service dtédted tha
commercial licensing activities in connection with mailing and shipping ssppbeld lead
consumers to “assume a certain level of quality and expertise witltréspeoducts that bear
the Postal Service’s widely recognized and respected br&eUSPS Responses to POIR No.
1, Question 11(g). The Postal Service also stated that consumers would assooistméscal
licensing activities and its brand with standards of “durability, legibilitg, quality.” See
Declaration of Gary A. Thuro (Nov. 17, 2008)(Thuro Decl.), at 5. At the same time, the Postal
Service sought to distance itself from the USPS-branded products in the marketaodelis
any unique quality control or quality assurance with respect to its commerensding activities
for USPS-branded mailing and shipping produ&seThuro Decl. at 5. On the basis of this
record, the Commission concluded that the brand connection perceived by consunagrs was
illusion, not backed by any actual difference between USPS-branded mailing andghippi
supplies and the private label brand of the same product. The Commission concluded that the
commercial licensing activities in connection with USPS-branded mailingrepyirsg supplies
served to confuse, rather than inform consum8eOrder No. 392 at 21-22.

The Commission also cited concerns regarding market distortion and unfair campetit

The Commission identified two bases for these concerns: (1) the disconnesgribetmsumer

10



perceptions and the actual product attributes in the market, and (2) the prospecbefahe P
Service seeking to compete via licensed mailing and shipping products in markieishitw
also exercises regulatory authority. As the Commission stated in Ord89®&o

While licensing for primarily promotional purposes does not engender unfair
competition in the marketplace, commercial licenses related to the Postal
Service’s operations will cause the type of impact on competition that Congress
sought to eliminate in the PAEA. The Postal Service is a government agency
having a monopoly over the carriage of the mail which gives it a perceived
expertise over the packaging and preparation of that mail. By licensing its
trademarks to third parties so that they can make and sell USPS-branded products
related to postal operations, the Postal Service is effectively engaged in a
commercial activity in direct competition with private firms which areessarily
deprived of the opportunity to compete on a level playing field; precisely the type
of impact on competition that Congress sought to restrict in the PAEA when it
limited the Postal Service to core activities, except where authoriezdhaf
Commission finding of need that could not be met by the private sector.

Order No. 392 at 23-24 (citing Order No. 154 at 19 and 21).

These concerns supported the Commission’s finding that the Postal Serviceddhtbfail
establish a public need for commercial licensing activities in support of W&P8ed mailing
and shipping products sold at nonpostal retail outlets.

B. The Commission Properly Classified Commercial Licensing for th Sale of

USPS-branded Mailing and Shipping Products at Nonpostal Retail Location

as a Nonpostal Service.

1. Commercial licensing activities are not a postal service

Under the PAEA, a “postal service” is “the delivery of letters, printedemair mailable
packages, including acceptance, collection, sorting, transportation, or other fuantdlasy
thereto.” 39 U.S.C. 8§ 102(5). Under the Act, a “nonpostal service” is “any serviég tiod a
postal service.” 39 U.S.C. § 404(e)(1). The terms are mutually exclusive. For purptbges of
nonpostal review, the Commission defined the term “service” as an “ongoing, coalmer

activity offered to the public for purposes of financial gain.” Order No. 154 at 71. This

11



definition was intentionally fashioned to “encompass][] all commercial, nonEestates that
gave rise to Congressional concerns without impinging on the Postal Secaee’s
responsibilities.” Order No. 154 at 15.

In Phase I, the Commission determined that licensing is not a postal s&eeerder
No. 154 at 71. Based on the testimony submitted by the Postal Service, the Commission
concluded that licensing activities were important but were not “a preregiaisiulfilling the
Postal Service’s core business functionisl’at 72-73. This finding was reaffirmed in Order
No. 171. SeeOrder No. 171 at 4.

No party argued before the Commission that commercial licensing should&éexibas
a postal service. The Postal Service took the position that licensing was neiis&laervice
nor a service.SeeUJSPS Notice of Submission of Sworn Statement on “Nonpostal Services”
(Mar. 19, 2008), at 28-3@ee alsdJSPS Response to Pitney Bowes Motion to Compel (Oct. 22,
2008) at 4, n.8 (“While licensing the use of the Postal Service brand is not a “sentiga’the
meaning of section 404(e), the sale by the Postal Service of OLRP merehaf)dis
Alternatively, the Postal Service requested the Commission approve its aoalheFnsing
activities as nonpostal serviceSeeUSPS Response to Pithey Bowes Motion to Compel (Oct.
22,2008) at 10. The reconsideration requests submitted by LePage’s and the Postal Servi
several months after the Commission issued Order No. 392 argued that the cahlitemsing
of mailing and shipping products for sale at nonpostal retail outlets should be approwed unde
section 404(e) as a nonpostal servieelLePage’s 2000, Inc. and LePage’s Products, Inc.’s
Submission in Support of USPS’ Motion for a Stay of Order No. 392 (Jul. 1, 2010); United
States Postal Service Motion for Reconsideration of Order No. 392 Relating ieRthge’s

License Agreement (Jul. 16, 2010).
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The argument that commercial licensing of mailing and shipping productsdaats
nonpostal retail outlets should be classified as a postal service wadoaiedfirst time by
LePage’s on appeabeelePage’s Brief to D.C. Cir. (Jan. 28, 2011) at 18. The Postal Service
did not join this argument on appeal.

2. The Commission correctly distinquished between direct sales and lecensin
activities

The Court references LePage’s argument that its USPS-branded raadisgipping
products are similar to the mailing and shipping supplies that the Postal Setisda its retalil
outlets under the ReadyPost program, and criticizes the Commission for faidlisfinguish
these productsSeeOp., at 12. The Court also suggests that the distinction the Commission
advanced on appeal, based on the activity offered by the Postal Service (satgsimglcis
inconsistent with its analysis of the product attributes of the ReadyPosien Kw. 154.See id
However this part of the Court’s opinion misses the mark.

As an initial matter, it is not fair to criticize the Commission for figilio respond to an
issue that was never presented to it. As noted above, no party challenged the relative
classification of these products in the prior administrative proceedings. Martdwrer
Commission’s Phase Il Orddrd distinguish between the Postal Serviadirect salesactivities
and the Postal Service’s commerdie¢nsingactivities:

A fundamental dichotomy exists within the PAEA between postal services such
as the sale of ReadyPost packaging at post offices, and the nonpostal service of
licensing Postal Service brands for use on retail mailing and shipping products.
Under the PAEA, the former is a postal service rising to the level of a core
business, the sales of which are directly managed by the Postal Serviciethe la
is a nonpostal service under the control of licensees and merchandisers which
must be terminated unless, together with other factors, the Commission finds a
public need for the service that the private sector is unable to meet.

Order No. 392 at 17.

13



For these reasons, the product-specific comparisons between ReadyResintd USPS-
branded mailing and shipping products for sale at nonpostal retail outletebmeaint. As the
Court noted elsewhere in its opinion, for nonpostal services “[tlhe Act requirest@i€sion
to assess the . . . service “offered by” the Postal Service.” Op. at 14. The skevexzk oy the
Postal Service under the ReadyPost program iditbet salesof mailing and shipping supplies
to the public. Whereas, the service offered by the Postal Service under its c@hicensing
activities in connection with mailing and shipping products sold at nonpostal retatsasithe
licensingof its intellectual property to third-party retailers.

Accordingly, the Commission reasonably distinguished between the PosiakSer
direct sales activities in connection with the ReadyPost program and thé$wsice’s
commercial licensing activities in connection with USPS-branded mailingremoirsg products
for sale at nonpostal retail outletSeeOrder 392 at 17.

3. The statutory tests for postal services and nonpostal services aratdiffere

The Court’s suggestion that the Commission erred in applying inconsistent stasdards
also mistaken. As noted above, for nonpostal services the focus on the activity beetnffe
the Postal Service flows directly from the PAEA, which directs the Cesiam to “review each
nonpostal service offered by the Postal Service.” 39 U.S.C. § 404(e)(3). In contrady@-pr
level analysis is appropriate for items proposed for classification a$ pestaes’ See39
U.S.C. § 3642 (setting forth the criteria and considerations for approval of nelwsaogice
productg. Accordingly, the Commission was justified in assessing the ReadyPgsiipro

which sought approval as a postal service, under different criteria than it usedd® the

® Under section 102(6) a “product” is defined aptmtal service with a distinct cost or market chamastic for
which a rate or rates are, or may reasonably h@ieatp.]” 39 U.S.C. § 102(6).

14



continuation of commercial licensing for USPS-branded mailing and shipping supplssde at
nonpostal retail outlets as a nonpostal service.

C. Consistent with the purpose of the 2006 Act, the “public need” test shld be
narrowly defined.

There is no dispute that Congress intended to focus the Postal Service on its abre post
business by foreclosing any new nonpostal services and limiting the PosteéSeaxbility to
offer existing nonpostal services. Consistent with this intent, the Commissiond sldoypit a
narrow “public need” definition.

In considering whether the Postal Service should be permitted to compete in nonpostal
markets beyond its core mission, the PAEA requires the Commission to assesstivented”
for such nonpostal services, not the Postal Service’s needs. The notion of “public need”
articulated by the Commission in Phase I, however, too often conflated the needBaxdttie
Service with the needs of the public. The Commission assessed “demand for the &ervice, i
availability, its usefulness, whether it is a customary business practseryes the efficiency of
operations.” Order No. 154, at 39. While the first three factors address public neast tie |
focus exclusively on the Postal Service’'s needs. Similarly, in asséissinged for the OLRP
program, the Commission noted that it “leverages the Postal Service brand, aslaedise
enhances its image, and, through the revenues generated, helps supportltBe®ass core
mission.” Order No. 154, at 49. These factors are focused almost entirely on the Posta
Service’s needs for offering a particular nonpostal service, not the public neldtfservice.
A focus on revenue generation is inappropriate because it confuses the needs oflthe Posta
Service (assuming the nonpostal service would in fact make a “profit” orlmatrdn) with the
public need specified in the PAEA. The Commission should focus its assessment natiye dire

on the public need.
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Related to the discussion abosee supr&-11, the public need for a particular nonpostal
service cannot be assessed in the abstract. Whether the nonpostal servicedyeuhgs Gtf
licensing activity or a sales related activity, the Commission massashe public need or
consumer demand for the service in relation to some end product or group of products. This
analysis was implicit in the Commission’s Phase | decision which describbdribéts of the
OLRP program, for example, with reference to the enhanced recognition of theHarawduld
be brought about by the availability of select novelty and affinity items tedgly bears)See
Order No. 154, at 49-50. Because the licensing agreement itself conveys none bétiefts
the Commission’s analysis is premised on the effect of the licensed goods irrkbe mais
analysis was further developed in Phase Il, where the Commission explisithguished
between different types of licensing activities based on the purpose of tiselexed the nature
of the product.SeeOrder No. 392, at 11.

Assessment of the public need for a nonpostal service in relation to some end product or
group of products is critical because it allows the Commission to considergbeatid indirect
consumer and economic effects of the nonpostal service. For example, in thigicassing it
is clear that consumer and economic effects vary significantly dependihg parpose of the
licensing activity and the nature of the licensed consumer good. Consideration ofé¢haratilr
indirect consumer and economic effects, including the potential for consumer confusict, mar
distortion, and unfair competition, allowed the Commission to distinguish betweemidliffer
types of licensing activities. This, in turn, allowed the Commission to develop aefioed
public need assessment. Express recognition of the importance of assassimger and

economic effects as part of the public need assessment also explains thet apgarsistency
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in the application of the public need test to the OLRP program in Phase | and torc@ihme
licensing in Phase II.
IV.  CONCLUSION
For the reasons discussed above, the clear intent underlying section 404(eprthe re
before the Commission, and the Commission’s specific findings in Order No. 392, the
Commission should affirm its finding that there is no public need for the Postat&Servi
engage in commercial licensing for the sale of USPS-branded mailing apthghproducts at
nonpostal retail outlets. The Commission should likewise affirm that the camahigensing
of mailing and shipping products offered for sale at retail locations othePibstal Service
retail facilities is properly classified as a nonpostal service. The @miom should adopt a
narrowly defined public need test that addresses the consumer and economiofediadts
nonpostal service under consideration.
Pitney Bowes appreciates the Commission’s consideration of these canment
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